
Extract from Hansard 
[COUNCIL — Tuesday, 15 February 2022] 

 p31b-35a 
Hon Donna Faragher; Hon Sue Ellery; Hon Nick Goiran 

 [1] 

136th Report — Legal Profession Uniform Law Application Bill 2021 
and Legal Profession Uniform Law Application (Levy) Bill 2021 —  

Recommendation 1 — Adoption — Motion 

Resumed from 12 October 2021 on the following motion moved by Hon Donna Faragher — 

That recommendation 1 of the Standing Committee on Uniform Legislation contained in its 136th report, 
Legal Profession Uniform Law Application Bill 2021 and Legal Profession Uniform Law Application 
(Levy) Bill 2021, be adopted and agreed to. 

HON DONNA FARAGHER (East Metropolitan) [5.42 pm]: I rise to continue my remarks on the motion that 
I moved on 12 October last year with respect to recommendation 1 of the Standing Committee on Uniform 
Legislation and Statutes Review contained in its 136th report as it relates to the Legal Profession Uniform Law 
Application Bill 2021 and its related levy bill. 

By way of background and to assist the house in understanding the genesis of this recommendation, the bill 
contains 17 parts and applies the Victorian Legal Profession Uniform Law Application Act 2014, schedule 1, with 
some modifications, as a law of WA. Although this is not a debate on the bill itself, it has given rise to the matters 
set out in the committee’s report. 

Clause 9 of the bill sets out the process for how a Victorian amending act becomes part of the legal profession 
uniform law WA, and also provides for a mechanism for Parliament to disallow it. That is detailed on page 11 of 
the committee’s report for those who may be interested. Essentially, the key issue for the committee is that once 
a disallowance is moved—that is, if we are to take what is put in the bill—there will be nothing in the bill to trigger 
a debate on that disallowance motion. In addition—this is related; I am not going to spend any more time on this 
aspect but it is important to note this—the committee also found that the amending act does not come within the 
terms of reference of any Legislative Council standing committee and, therefore, would not be scrutinised. That is 
not, as I say, subject to today’s debate, as that particular aspect can be considered during debate on the bill itself, 
but it is important to note it because it is all relevant. 

With respect to the mechanism to trigger debate, members will be aware that should they wish to move a motion 
to disallow a regulation or an item of subsidiary legislation, they can refer to standing order 67. Subsection (1) is 
what is most important, and it reads — 

For the purposes of this Standing Order, a “regulation” includes any statutory instrument made subject to 
disallowance by a written law. 

The problem in this instance is that the Victorian amending act does not fall within the ambit of the standing order 
because it is not a statutory instrument, and because we take that at its ordinary meaning, it is primary legislation, 
not a regulation. Furthermore, standing order 67(5) also requires a disallowance motion to be dealt with on a certain 
day, if not before—that being the seventeenth sitting day after the motion has been moved, or on the proposed last 
sitting day prior to a general election. Again, in this instance, the Victorian amending act does not fall within the 
standing order, therefore, it could be argued that the disallowance motion may be overlooked and not debated 
before the 30-day disallowance period identified in the bill and that period has expired. Therefore, by bringing the 
Victorian amending act into the ambit of the standing order with respect to motions to disallow, it will allow the 
automatic moving of a disallowance motion, time frames to be put in place and a requirement that debate be 
required to occur. As a result of that, the committee proposes in recommendation 1 of the report to delete standing 
order 67(1) and to replace it with the words — 

For the purposes of this Standing Order, a “regulation” includes any instrument made subject to disallowance 
by a written law. 

This would allow all further disallowance motions made under section 9 of the act to fall within the ambit of 
standing order 67. 

This is fairly technical, but I think that we need to get through it so that, hopefully, the drafters will be aware of 
why we have brought it before the house today. The Leader of the House and I have had discussions about this matter 
behind the chair and I know that she understands where the committee is coming from. I understand that the 
government is supportive of the change, but we will wait to hear that from the Leader of the House. However, it 
is important for the house and members to be clear that this is not a one-off issue for this legislation and is a matter 
that needs to be resolved more generally. For those members who may not be aware, it is clear that this mechanism 
for amending laws and disallowance motions is likely to become more prevalent in bills that come before the house 
in the future. 
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I refer to Report 133 Standing Committee on Uniform Legislation and Statutes Review—Fair Trading Amendment 
Bill 2021. Again, the committee identified similar issues and made similar recommendations, and there is another 
motion before the house that I presume will be done away with if this is supported. 
I also add—we refer to this in the report—that then Minister for Commerce, Minister Sanderson, also said — 

It is also intended that the same mechanism will be used for adoption of amendments in other national 
legislation schemes in the future. 

In the case of the bill that gives rise to this recommendation, we are referring to a Victorian amending law. The 
Fair Trading Amendment Bill relates to a commonwealth amending law, and for those reasons it is important that 
we try to resolve this issue. If I understand this correctly, if Parliamentary Counsel and others—this is perhaps 
more of a personal comment rather than a committee comment—are going to see this as perhaps an easier way of 
amending bills more expeditiously than introducing new bills every time a change to a uniform law is made—we 
can argue the merits of whether that is appropriate or not on another day—it is clear that if such a mechanism is 
intended to be more readily used, it is the committee’s view, and this was outlined in the report, that the Parliament’s 
sovereignty and lawmaking powers should not be diminished as a result. The recommendations of the committee—
the one that we are dealing with today and those that relate to the ability for amending acts to be scrutinised by the 
Standing Committee on Uniform Legislation and Statutes Review, which again is a matter for when the bill will 
actually be debated in the house—should, if adopted, provide extra scrutiny, which is appropriate. 
I admit that this is a fairly technical change, but I thought it was important to go through the reasons behind it. 
I hope I have distilled the key issues for the benefit of the house, and I commend the motion to the house. 
HON SUE ELLERY (South Metropolitan — Leader of the House) [5.51 pm]: I thank the Standing Committee 
on Uniform Legislation and Statutes Review for the work it has done on this, and in particular, I acknowledge the 
work of the chair, Hon Donna Faragher. This proposed change to standing order 67(1) is the subject of two separate 
but identical recommendations made by the standing committee in reports 133 and 136, currently listed on our 
notice paper as orders of the day 25 and 26. I have been advised that, because the recommendations listed are identical, 
once we deal with order of the day 26, order of the day 25 will fall away. There are currently two bills on the notice 
paper that are uniform legislation—that is, legislation that, by reason of its subject matter, is part of a uniform 
scheme or uniform laws throughout the commonwealth. They are the Fair Trading Amendment Bill 2021 and the 
Legal Profession Uniform Law Application Bill 2021. Both bills contain amendments that will, going forward, 
allow for the automatic incorporation of amendments made to related commonwealth legislation. 
In order to maintain the check and balance mechanism, both bills propose a disallowance mechanism allowing this 
Parliament the opportunity to disallow amendments before they are automatically incorporated into the state 
legislation. The committee found two issues with this disallowance mechanism. Firstly, there is nothing in the bill 
to trigger debate on the disallowance; and, secondly, the commonwealth amending law does not come within the 
terms of reference of any Legislative Council standing committee, which is normally the Joint Standing Committee 
on Delegated Legislation. The main reason for this is that our current standing orders—as the chair of the committee 
pointed out—deals with disallowance motions under standing order 67 and does not allow for the consideration of 
primary legislation, only statutory instruments. It all comes down to the definition of “statutory instrument”, as 
described in standing order 67(1). Our standing orders are silent on how we should define “statutory instrument”, 
so the committee looked to the Interpretation Act 1984 for guidance. That legislation describes it as a rule, order 
or administrative regulation. That definition, as the chair pointed out, does not cover primary legislation. Without 
this change, if a member moves to disallow a commonwealth amending law, that disallowance motion will be listed 
on our notice paper but there will be no trigger for debate, as there is for other disallowance motions, which are 
automatically brought on for debate after 17 days under our standing orders. 
The proposed change to standing order 67(1) gives effect to our standing orders having the capacity to consider 
primary legislation. Therefore, the house can debate disallowance motions in the usual fashion. It is a straightforward 
and simple change; it is the removal of one word under standing order 67(1), “statutory”. This will ensure that, going 
forward, the house will have the opportunity to debate disallowance motions relating to commonwealth amending 
laws, as it does for other disallowable regulations. 
I want to flag that other recommendations were put forward by the committee in both reports 133 and 136. These 
recommendations are not being considered as part of this debate, but I indicate that they will be considered by 
government in the course of the debate on those bills. The government is supportive of recommendation 1 put forward 
by the Standing Committee on Uniform Legislation and Statutes Review. From the government’s point of view, the 
capacity for state legislation linked to the commonwealth to be automatically updated and only debated if the house has 
an issue with it, will be an efficient manner of dealing with such bills. The government supports the recommendation. 
HON NICK GOIRAN (South Metropolitan) [5.54 pm]: I rise on behalf of the opposition to consider the motion 
before us, which will see our standing orders change. Members will be aware that order of the day 26 would see us 
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adopting and agreeing to recommendation 1 found in 136th report of the Standing Committee on Uniform Legislation 
and Statutes Review, tabled in October last year. I indicate at the outset that the opposition provides its total and 
unequivocal support for recommendation 1 of this report. 
As a matter of curiosity, I note that the Leader of the House referred a few times to amending commonwealth laws. 
I note that, at least in respect of this matter and the matter that was before the Standing Committee on Uniform 
Legislation and Statutes Review, the committee was not considering a change to any commonwealth law but, 
indeed—I will have to go back to my notes—to a Victorian law, I am pretty sure. The point made by the Leader of 
the House is still useful to us because, if we consider the other matter that is still on the daily notice paper—the 
Fair Trading Amendment Bill 2021, which currently sits as order of the day 10—I think those observations will 
be quite helpful. 
It is also useful for members to be aware that this is not a new matter for the consideration of the house. It was 
brought to our attention by the hardworking Standing Committee on Uniform Legislation and Statutes Review and 
its excellent chair in October last year, but members may recall that this issue also exercised the minds of the previous 
Standing Committee on Uniform Legislation and Statutes Review. I draw members’ attention to report 129, which 
was tabled some 13 months prior to the report before us. This report was tabled in September 2020. Interestingly, 
this bill, the Legal Profession Uniform Law Application Bill 2021, has quite a number of clauses in it, but the 
pertinent clause at this point is clause 9. If we compare clause 9 of this bill with that of the previous bill, we see 
that there is very little difference, other than the fact that, as I understand it, to the extent that there are changes, they 
pertain to the removal in this bill of the provisions allowing for what is referred to as a “partial disallowance mechanism”. 
As I understand it, that was allowed for in the 2020 bill, but is not allowed for under this bill. Otherwise, the principles 
contained in clause 9 remain. 
I note that report 129, tabled a year and a half ago, states, at page 23 — 

Clause 9 sets out the process by which a Victorian amending Act has effect in Western Australia; that is, 
it is laid before each House of Parliament and either: 
no notice of a disallowance resolution is given in either House within the ‘notice period’; or 
if at least one notice of a disallowance resolution is given within the notice period and, for each such 
notice, the: 
notice is withdrawn or discharged within the disallowance period; or 
disallowance resolution is lost in the House or not agreed to within the disallowance period; or 
disallowance resolution is a partial disallowance resolution and is agreed to within the disallowance period. 

The report states at paragraph 7.80 — 
Clause 9(4)(b) provides that notices of a disallowance resolution and motions that an amending Act be 
disallowed do not lapse even though the House is prorogued, dissolved or expires. 

Sitting suspended from 6.00 to 7.00 pm 
Hon NICK GOIRAN: I will continue my remarks on order of the day 26. We are indeed considering the first 
recommendation of the 136th report of the Standing Committee on Uniform Legislation and Statutes Review. Prior 
to the adjournment for the dinner break, I was drawing to members’ attention that the recommendation that has 
been put to us by this standing committee pertains to the Legal Profession Uniform Law Application Bill 2021. 
I was making the point that this bill is substantially similar to a bill that was presented in the previous Parliament, 
the fortieth Parliament—that is, the Legal Profession Uniform Law Application Bill 2020. Both bills were subject 
to some form of scrutiny, albeit restricted scrutiny in accordance with our standing orders, by the standing committee. 
The consecutive iterations of the committee in the fortieth and forty-first Parliaments have had the opportunity to 
consider the consecutive iterations of this bill, which in both Parliaments were to be, and indeed now are being, 
debated cognately. 
The first recommendation in the report before us relates to clause 9. The observation I made prior to the break was 
that clause 9 in this bill is substantially similar to clause 9 in the previous bill, albeit to the extent that there is 
a difference in this bill, it involves the removal of a partial disallowance mechanism. No doubt when we get to the 
bill and clause 9, we will unpack that and the rationale behind it. Nevertheless, there remains this issue that has 
given rise to recommendation 1. I can compare and contrast what the committee of this Parliament has said with 
what the previous committee said by turning to page 23 of the 129th report. Again, just prior to the break, I was 
quoting from that report and, in particular, the section titled “Clause 9—Disallowance of amending Acts”. Hansard 
will reflect that I had commenced by quoting from paragraph 7.79. Paragraph 7.80 reads — 

Clause 9(4)(b) provides that notices of a disallowance resolution and motions that an amending Act be 
disallowed do not lapse even though the House is prorogued, dissolved or expires. 
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My recollection of the bill that will be considered in due course is that that is no longer the case. There is no such 
provision in clause 9 in bill 31–1; there is no clause 9(4)(b). There is clause 9(1), (2) and (3). When we consider 
clause 9 in greater detail, an explanation will need to be provided by the government about that. Nevertheless, the 
previous committee went on to say at paragraph 7.81 on page 24 — 

The operation of SO 67 is relevant here. The Committee explained in detail how SO 67 operates in Report 123 
and for convenience of reference the relevant extracts are attached as Appendix 3. 

Members might recall that the 123rd report in the previous Parliament dealt with the Fair Trading Amendment 
Bill 2019. That report goes as far back as August 2019. As I indicated earlier this afternoon, the Fair Trading 
Amendment Bill is still before us, albeit in a new form as the Fair Trading Amendment Bill 2021. This general 
issue that has exercised the minds of two consecutive iterations of the Standing Committee on Uniform Legislation 
and Statutes Review has been around for some two and a half years. The issue before us is really not new, but this 
is the first time that I can recall the Legislative Council actively turning its mind to it, certainly in the form of a debate. 
I would be interested to know perhaps from the Leader of the House, who I think has carriage of this order of the 
day—if not, somebody else from the government might be able to provide an indication—what has changed over 
that time. I was encouraged to hear that the government will agree to the recommendation that will amend standing 
order 67. Why is that going to happen now, but it did not when it was first raised in 2019 or when it was raised 
again in 2020 and then in 2021? What has transpired in that time? It is not obvious to me what that is. On this 
concept of amending standing order 67 and why it is required, the previous committee said at paragraph 7.82 — 

In order to have a pro forma disallowance motion in the Legislative Council (that is, one moved automatically 
after two sitting days) survive into a new Parliament after a general election, as proposed by the Legal 
Profession Bill, an exception is need to SO 67(5)(b). The Committee recommended an amendment to 
SO 67 in Report 123. 

Again, that is a reference to the Fair Trading Amendment Bill 2019 — 
The Committee makes the same recommendation here. 

It then sets out what is referred to in that report as recommendation 8, which I will not quote at this stage. Suffice 
to say for the benefit of those members who are not familiar with that report, the committee was looking to amend 
standing order 67 by deleting suborder (5)(a) and (b) and replacing it with a new form of words that would have 
seen suborders (5), (6) and (7) appear. Paragraph 7.83 goes on to say — 

The effect of amending SO 67 in the terms in Recommendation 8, together with clause 9(4) of the Legal 
Profession Bill, is that the period for tabling amending Acts, notice periods, notices of disallowance 
resolutions and motions that an amending Act be disallowed will survive into a new Parliament. The same 
timeframe for disallowance will apply as presently, regardless of prorogation, dissolution or expiry; that 
is, a motion to disallow a Victorian amending Act, if not resolved earlier, must be resolved before the 
Council rises on the 17th sitting day after the motion was moved (exclusive of the day on which the motion 
was moved) and notwithstanding that it may occur in a new Parliament. This time period is shorter than, 
but not inconsistent with, the 30 sitting days provided in the Legal Profession Bill.  

The committee goes on to say at page 25, paragraph 7.84 — 
In order that Parliament is in a position to utilise the disallowance mechanism proposed by the Legal 
Profession Bill, the amendments to SO 67 in the terms set out in Recommendation 8 should be coordinated 
with the passage of the Legal Profession Bill. 

The committee then sets out recommendation 9, which says — 
The question on the third reading of the Legal Profession Uniform Law Application Bill 2020 not be put 
until Legislative Council Standing Order 67 is amended in the terms set out in Recommendation 8. 

That certainly took place. The government certainly adopted recommendation 9. It did so because, of course, the 
third reading of the 2020 bill never happened. In fact, as far as I can recall, it never came on for debate and then it 
lapsed at the conclusion of the last Parliament. I raise this now because I am mindful that the government proposed 
a course of action in the 2020 bill; that is, there would be the prospect—the idea—of a disallowable instrument 
surviving into a new Parliament. That was identified by the Standing Committee on Uniform Legislation and Statutes 
Review at the time as an issue that required a change to the standing orders. 
We have before us now a bill that, although substantially similar, is not identical to the 2020 bill—that particular 
provision is missing. If it were to emerge by way of some government amendment to the bill that there had been 
an oversight and the government would like that provision to be reinstated as it would like the 2021 bill to be 
consistent with the earlier version, we will again find ourselves in a situation in which the findings of the previous 
committee become relevant, particularly recommendation 8 of that report. It would assist us as we consider this 
matter—that is, the change to standing order 67—to get some form of assurance from the government that it is no 
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longer its intention to proceed with that mechanism to see a disallowable instrument in a new Parliament. That was 
certainly the McGowan government’s position in the last Parliament. It appears that is no longer its position. The 
government is certainly entitled to change its view on that, but it would be helpful to get an explanation as to why 
there has been that change of position and whether it is the intention of the government, certainly for the duration 
of the forty-first Parliament, not to proceed in that fashion. That is to say that we will not see other bills introduced 
during the forty-first Parliament that might anticipate the idea of a disallowable instrument surviving into a new 
Parliament. If that is the government’s position now, then we can put to one side and dispense with recommendation 8 
from the previous committee. But if the government is minded to either amend the bill, which the chamber will 
consider shortly, to make it consistent with the earlier bill or, indeed, bring in this type of mechanism in a future 
bill, or this concept or notion, then now would be the prudent time for us to put in the form of words suggested by 
recommendation 8 rather than find ourselves in a situation in which we have to do that at another stage. 
I am very mindful, Acting President, that it has taken the government more than two, but not quite three, years to 
bring this issue to the table of the Parliament. If there is going to be a problem, we do not want to have to deal with 
it in another three years’ time. So while we are considering standing order 67, let us make sure the version of standing 
order 67 is exactly what the government intends and that there has not been any omission or lack of consistency 
or oversight. When I compared the 2020 bill with the 2021 bill, I noted a number of what have been referred to as 
drafting or stylistic changes, but there are occasions when things have simply been missed and have now been 
picked up through a further review. Is this one of those situations? If it is not, and the government can give us that 
assurance that it is not its intention to be able to have a disallowance motion dealt with in the way that is proposed 
in the Legal Profession Uniform Law Application Bill 2021, then all well and good. 
I turn to the 136th report of the Standing Committee on Uniform Legislation and Statutes Review. I thank the chair 
of the committee for taking us through the report and the committee’s findings and recommendations. It is worth 
noting that the committee made some comments about parliamentary sovereignty issues. I particularly want to 
draw to members’ attention to what the committee says at paragraph 5.37 — 

Parliament’s sovereignty and law-making powers are diminished if there is nothing in the Bill to ensure 
that a disallowance motion will be debated. Parliament may be denied the opportunity to consider the 
amending Act, thus eroding Parliamentary sovereignty. 

That led the committee to make finding 2, which says — 
Clause 9 of the Legal Profession Uniform Law Application Bill 2021 erodes the Western Australian 
Parliament’s sovereignty and law-making powers. 

Paragraph 5.38 says — 
Bringing Victorian amending Acts within the ambit of SO 67(1), ensures that disallowance motions are 
automatically moved under SO 67(3) and brought on for debate. 

Paragraph 5.39 continues — 
Victorian amending Acts would be included in the definition of ‘regulation’ in SO 67 if the word ‘statutory’ 
is deleted because they are instruments made subject to disallowance by a written law. 

Consequently, at finding 3, the committee says —  
Standing Order 67 will apply to Victorian amending Acts that are made subject to disallowance in 
a Western Australian Act of Parliament if Standing Order 67(1) is amended to remove the word ‘statutory’. 

That is the recommendation before us. By the removal of that word, we will be able to capture those Victorian 
amending acts because they will now meet the test, the definition, of “regulation” in standing order 67. Further to 
my earlier point, Acting President, as far as I can see there will not be a mechanism to allow for what was originally 
intended in the earlier iteration of the bill whereby a disallowance might carry over between Parliaments. That will 
not be addressed by what is before us here, and I want confirmation from the government that that is precisely 
what it intends and why that is what is intended. What change has occurred? 
That said, in conclusion, I thank the government and the parliamentary secretary responsible for the bill for their 
compliance with the committee’s second recommendation on this bill, which we will consider in due course, to 
not be third read—it has not even been second read—until such time as we get this right with regard to standing 
order 67. It is my view, and the view of the opposition, that this will be an improvement that will not only facilitate 
this bill, but also, indeed, will in due course help us deal with the Fair Trading Amendment Bill 2021 and any other 
like bills that the government might like to introduce in this chamber of the Parliament. 
Question put and passed. 
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